Response to the Ministry of Housing, Communities and Local Government’s Consultation on ‘A new deal for renting resetting the balance of rights and responsibilities between landlords and tenants’
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The National Housing and Domestic Abuse Policy and Practice Group, led by the Domestic Abuse Housing Alliance (DAHA), aims to find consensus, share best practice and influence policy and practice on domestic abuse and housing in England and devolved authorities. We recognise that those who have experienced domestic abuse or violence and other forms of abuse from an intimate partner or family member in the home, have insight and knowledge that service providers can learn from to improve joined up multi-agency working. It is for this reason that we aim to ensure survivors’ perspectives are embedded in the effective planning, delivery and monitoring of partnership initiatives. We work together nationally to ensure:
· The experience of survivors of domestic abuse is more prominent in the housing sector and helps shape improved and enhanced service delivery; 
· Women and children can access secure housing and good quality services when experiencing domestic abuse; and
· Co-ordination exists between the housing and Violence against Women and Girls (VAWG) sectors with regards to domestic abuse.
The group has representatives from the domestic abuse, LGBT+, housing and homelessness sectors. The following members of the group are submitting a joint response to this consultation: 
· DAHA
· Women’s Aid Federation of England 
· Safelives
· Agenda
· AVA
· Crisis
· Surviving Economic Abuse (SEA)
· Shelter
· St Mungo’s
· National Federation of ALMO’s
· Refuge
· Respect
· National Housing Federation 
· Chartered Institute of Housing
· Homeless Link
· Resolve ASB
· Stonewall Housing
· Gentoo
· Peabody
· Standing Together Against Domestic Violence
Domestic abuse

The Home Office estimate that domestic abuse resulted in £550 million in housing costs to Government in the year ending March 2017, including temporary housing, homelessness services and repairs and maintenance[footnoteRef:2]. As domestic abuse and other forms of violence against women and girls (VAWG) typically occur within the home, the response from the public and private housing sectors to this abuse of human rights is crucial in delivering an effective response. Lack of access to safe, secure housing is a major barrier to escaping and factors strongly into a survivors’ decision making about whether they stay with, or leave, a perpetrator. Women are most at risk at the point of, or shortly after, separating from a perpetrator and over half of women killed by men in 2017 were killed in their own home, or the home they shared with the perpetrator.[footnoteRef:3] [2:  Oliver, R., Alexander, B., Roe, S. & Wlasny M. (2019) The economic and social costs of domestic abuse. Published online: Home Office]  [3:  Femicide Census (developed by Karen Ingala Smith and Women’s Aid Federation of England working in partnership, with support from Freshfields Bruckhaus Deringer LLP and Deloitte LLP). (2018) The Femicide Census: 2017 findings. Annual Report on cases of Femicide in 2017. Published online: Karen Ingala Smith and Women’s Aid.] 


Many survivors, disproportionately women, face a serious risk of homelessness if they are to escape a perpetrator. Over one in ten of all homeless acceptances by a local authority were due to domestic abuse in 2010.[footnoteRef:4] Research by homelessness and domestic abuse organisations shows that the true scale of the problem is far greater, and that women’s and survivors’ homelessness is often ‘hidden’. St Mungo’s research has shown that almost half of their female clients had experienced domestic abuse and a third (32%) of the women they work with said domestic abuse had contributed to their experiences of homelessness.[footnoteRef:5] Agenda’s research shows that 1.2 million women in England have experienced extensive abuse as both a child and an adult, and a fifth of these women have been homeless. By comparison, only 1% of women with little or no experience of abuse have been homeless.[footnoteRef:6] [4:  The Department for Communities and Local Government (DCLG), Live Tables on Homelessness, Table 774. Available at: https://www.gov.uk/government/statistical-datasets/live-tables-on-homelessness [accessed: 12/04/19]]  [5:  St Mungo (2014) Rebuilding Shattered Lives: https://www.mungos.org/publication/rebuilding-shattered-lives-final-report/]  [6:  Agenda (2016), Hidden Hurt] 


The prevalence of economic abuse (within the context of domestic abuse) exacerbates the issue of women’s homelessness. Economic abuse can involve a range of behaviours including; preventing acquisition of economic resources, controlling access or use of economic resources, withholding financial support for the household, and exploiting economic resources or generating economic costs (Sharp, 2008). Research by Surviving Economic Abuse (SEA) suggests that at least six in ten women will experience economic abuse within the context of domestic abuse.[footnoteRef:7] The long-lasting impacts of economic abuse, often leading to financial ruin for the survivor, also means that this form of controlling behaviour can cause homelessness many years after a survivor has left an abusive partner. These experiences can have highly damaging physical and emotional impacts on survivors and can impede the process of rebuilding lives.  [7:  Sharp, N. & Learmonth, S. (2017) Into Plain Sight: - How economic abuse is reflected in successful prosecutions of controlling or coercive behaviour] 


That is why Walby (2018) argues that minimum standards for access to housing may be more important for some survivors than a criminal justice outcome. Walby and Towers (2017) point to the resilience of survivors of domestic abuse being compromised due to lack of access to economic resources (Walby et al., 2016). SEA and others are concerned that reforms to welfare policy are helping to facilitate financial control and abuse by creating entitlement to resources; such as housing, concentrating resources and power in the hands of the perpetrator and taking away women’s economic autonomy.  

The ‘whole housing’ approach

Access to safe housing options for survivors of domestic abuse is essential. Without it, survivors are confronted with the ‘option’ of facing homelessness and housing insecurity, or having to return to a perpetrator. The ‘whole housing approach’ is underpinned by the understanding that housing, homelessness and domestic abuse and VAWG are interconnected issues and a joined up approach is essential.  Our organisations are calling for a ‘whole housing approach’ to ensure that no survivor is faced with such a devastating choice. The approach aims to improve the response of the housing sector to domestic abuse and deliver a full suite of safe housing options to survivors - including within the private sector and social housing and is underpinned by refuge provision to deliver crisis, specialist support to women and children escaping from life-threatening harm. We aim to tackle the considerable current variation in the response of housing providers and landlords to domestic abuse which is often misidentified as anti-social behaviour and engenders a punitive response; research carried out in Wales showed that 40% of tenants who identified as victims of domestic abuse had anti-social behaviour complaints made against them.[footnoteRef:8] Inadequate responses from providers to both survivors and perpetrators have serious safety implications, increase the risk of survivors experiencing a housing crisis, and fail to provide adequate housing options for survivors and their children. [8:  Jackson, Rebecca (2013) The Role of Registered Social Landlords in tackling domestic abuse in Gwent and the wider implications.] 


Tenancy law

As has been well documented, funding for refuges and other forms of safe accommodation for survivors remains insufficient to meet demand, as are resources for community based services.[footnoteRef:9] Approaches which support survivors to stay safe in the private rented sector, and to maintain social housing tenancies, are an essential part of the picture. However a recent report[footnoteRef:10] found that legal difficulties with joint tenancies and obtaining court orders create barriers to achieving safety (and thus justice), either through difficulties in removing a perpetrator from the home or preventing them re-entering the home. Consequently, survivors who wish to stay in their home can be effectively forced to leave, enduring further emotional and economic burdens.[footnoteRef:11]  [9:  Women’s Aid (2019) The Domestic Abuse Report 2019: The Annual Audit, Bristol: Women’s Aid]  [10:  Policy Evidence Summary 4: Justice, housing and domestic abuse, the experiences of homeowners and private renters, Sarah-Jane Walker and Marianne Hester (University of Bristol) for the Peabody Trust. Drawing on findings from the ESRC funded ‘Justice, Inequality and Gender-Based Violence’ project, July 2019]  [11:  Women’s Aid (2019) The Domestic Abuse Report 2019: The Economics of Abuse] 


As outlined in the ‘whole housing approach’, systems must be in place to support survivors to safely remain in their home, maintain a stable tenancy and de-link economic ties to the perpetrator. If current systems effectively force survivors out of their homes, they prioritise the proprietary rights of the perpetrator above those of the survivor whereas we should help survivors stay in their homes if that is what they want, and it is safe for them to do so. Whilst we understand that preventing someone from returning to their home may be considered a breach of a person’s rights under Article 3 of the European Convention of Human Rights, which are absolute[footnoteRef:12], we are calling for a system whereby survivors and their children are prioritised and have access to a full suite of safe housing options. This is supported by research which highlighted the need for systemic changes to the legal and procedural frameworks that underpin both the private rented sector and social housing sector.[footnoteRef:13] [12:  Domestic Violence Protection Notices (DVPNs) and Domestic Violence Protection Orders (DVPOs) Guidance Sections 24-33 Crime and Security Act 2010, December 2016]  [13:  Policy Evidence Summary 4: Justice, housing and domestic abuse, the experiences of homeowners and private renters, Sarah-Jane Walker and Marianne Hester (University of Bristol) for the Peabody Trust. Drawing on findings from the ESRC funded ‘Justice, Inequality and Gender-Based Violence’ project, July 2019] 


The Group has expressed concern about these issues in its response to the recent Ministry of Housing, Communities and Local Government (MHCLG) consultation on delivery of support in accommodation-based domestic abuse services. We have highlighted that the full range of specialist services, including refuges, IDVAs (Independent Domestic Abuse Advisers), specialist children’s workers, outreach workers and floating support, are all vital to ensure victims are supported to safety.[footnoteRef:14] In this submission, our organisations focus on how the law can improve protection for survivors who hold a tenancy jointly with a perpetrator, or for those who are living in a property where the perpetrator holds a sole tenancy. For example, we know from women who have called the National Domestic Violence Helpline[footnoteRef:15] that even when they are in a joint tenancy, they are sometimes solely responsible for paying the rent as the perpetrator rarely, or never, contributes. This leads to rent arrears, which can then make it difficult for women to leave and claim full housing benefit in their own name because they have outstanding payments to make. In addition, women who experience economic abuse and have poor credit histories find it hard to move on to alternative private rented accommodation, being required to pay several months’ rent upfront.[footnoteRef:16] [14:  Women’s Aid (2019) The Domestic Abuse Report 2019: The Annual Audit, Bristol: Women’s Aid]  [15:  Run in partnership between Women’s Aid and Refuge ]  [16:  Surviving Economic Abuse (2018), Economic abuse is your past, present and future – a report on the practical barriers women face in rebuilding their lives after domestic abuse] 


We welcome the opportunity to respond to this consultation and in our response we propose provisions to make it easier in certain circumstances for a tenancy to be transferred. We note, however, this is a complex issue and there are areas that still require further consultation and discussion to ensure that any new measures or reforms to tenancy law ensure survivors’ needs and wishes are central. We look forward to continuing these discussions with MHCLG. 

Question 24: Should this new ground apply to all types of rented accommodation, including the private rented sector?
 
No answer. 

For the reasons we set out in response to questions 25, 26 and 27, we do not consider that a ground of possession is the appropriate way to address protection of tenure for survivors of domestic abuse. We are clear, however, that the mechanism that is adopted should apply equally across the social and private sectors. 

With regards to social housing specifically, we know that domestic homicide reviews often make housing associations ‘look up’, however we also need to ensure they think about what initial support and help they can offer too. A key first step that we have previously called for is the creation of a specific expectation on domestic abuse within the Neighbourhood and Community Consumer Standard, to ensure domestic abuse is dealt with by housing providers appropriately and no longer dealt with as anti-social behaviour. We would welcome the opportunity to continue these discussions with your department. 
 
Question 25: Should a landlord be able to only evict a tenant who has perpetrated domestic abuse, rather than the whole household?
 
We would like to highlight that this is practically impossible without provision for transfer of tenancies (sole to sole or joint to sole) in such circumstances. If the perpetrator is the sole tenant, or joint tenant, then the termination of the perpetrator’s tenancy will terminate the whole tenancy. This is unavoidable. The rule in Hammersmith v Monk (Hammersmith and Fulham LBC v. Monk [1992] AC 478), as confirmed by the Supreme Court, holds that termination of a joint tenancy by, or in respect of, one joint tenant terminates the entire tenancy for all joint tenants. If the perpetrator is a sole tenant, then the termination of that tenancy also terminates the rights of occupation of the rest of the household, meaning that a grant of new tenancy would be required for the other members of the household to remain in the property.

Currently to transfer the tenancy rights, either from perpetrator’s sole tenancy to survivor’s sole tenancy, or from a joint tenancy to the survivor’s sole tenancy, a court order is required. There are currently three mechanisms by which this can be done, but only in particular circumstances and the process is uncertain and complex:

1. If the parties are married they can apply under the Matrimonial Causes Act 1973 only if they are in divorce proceedings. The process can take over a year to obtain the transfer which will not take effect until the granting of decree absolute. This route forces parties for whom the tenancy might be the only matrimonial asset to waste court time and public funds in order to obtain a transfer. The survivor will be insecure whilst the proceedings are on-going and the parties will become further polarised (an inevitable consequence of family litigation) which impacts the arrangements they might have reached over their children. 
2. For those who are unmarried, the Children Act 1989 provides an opportunity for the tenancy to be transferred for the benefit of the children but again necessitates bringing expensive and contentious court proceedings, polarising parties who may have been able to reach agreement over many aspects of their children’s care without the emotional impact of the litigated process. The transfer in these cases is further complicated by the fact that it is only for the benefit of the children so if the children are about to reach maturity this remedy may not help.
3. Both married or unmarried survivors with or without children can apply under the Family Law Act 1996, however for married couples the court will insist on divorce proceedings having been commenced and will divert them down the Matrimonial Causes Act route (above) in many cases. Where the parties are unmarried the route through the Family Law Act will still necessitate lengthy court proceedings with often two or three hearings at a cost in court time in excess of £10,000 and in legal aid costs of a similar amount for either party represented. The Family Law Act 1996 is the only emergency remedy to prohibit the perpetrator serving a notice to quit but if ignored or breached the remedy for serving a notice cannot bind a non-party so that this is a deterrent only. 

There are significant economic barriers to obtaining a transfer of tenancy through the family courts. A recent report by the University of Bristol[footnoteRef:17] showed that Family Law Act remedies are expensive and slow to obtain for survivors, often creating further debt through legal fees as many of those living in private accommodation are not eligible for legal aid due to the means test requirements. The study found that many survivors in paid work did not have the means necessary to pay for crucial legal services due to economic abuse. [17:  Policy Evidence Summary 4: Justice, housing and domestic abuse, the experiences of homeowners and private renters, Sarah-Jane Walker and Marianne Hester (University of Bristol) for the Peabody Trust. Drawing on findings from the ESRC funded ‘Justice, Inequality and Gender-Based Violence’ project, July 2019] 

 
We urge that provisions are made to make it easier in certain circumstances for a tenancy (joint or sole) to be transferred into the name of the remaining person where that would be more appropriate, with regard given to the role of and communication with the landlord which should be set out within good practice guidance. We therefore propose a new general mechanism by which a survivor can apply to the court for the transfer of the perpetrator’s tenancy rights to the survivor solely, regardless of marital status or the presence of children, where the survivor shared or shares a household with the perpetrator and the perpetrator is the sole tenant, or the joint tenant with the survivor. This could incorporate a scale of presumption that the tenancy would be transferred. For example:

· If the perpetrator has been convicted of a domestic abuse related offence (for example, violence, harassment, coercive control) against the survivor, the court will order the transfer of tenancy.
· If a domestic abuse protection notice (as proposed in the Domestic Abuse Bill) has been made against the perpetrator, there will be a strong presumption that the tenancy should be transferred, which the perpetrator must rebut.
· Where the perpetrator is subject to some form of injunction or restraining order in relation to the survivor, there will be a presumption that the tenancy should be transferred, which the perpetrator must rebut.
· Where the court is satisfied on the evidence that the perpetrator has carried out domestic abuse, there will be a presumption that the tenancy should be transferred, which the perpetrator must rebut. We call for this evidence requirement threshold to be based on that required for legal aid.

This should apply equally to social tenancies (secure or assured) and to private sector tenancies.

Question 26: In the event of an abusive partner threatening to terminate a tenancy, should additional provisions protect the victim’s tenancy rights?
 
Yes, additional provisions should be made to protect the survivor’s tenancy rights. We refer the department to the rule established in Hammersmith v Monk, which we set out above. Any joint tenant, (whether perpetrator or survivor) can end the whole joint tenancy by giving notice to quit, at least outside a fixed term. We note the error in paragraph 3.47 which suggests that the survivor requires the consent of the perpetrator to end a joint tenancy. However we also know that women are often staying due to feeling ‘trapped’ in the relationship or in the property. The latter can sometimes be due to lack of awareness of their rights, but also due to misinformation from professionals that they must stay to end of tenancy or having explained their abuse to their landlord but not succeeding in being allowed to leave the tenancy early.

However when a joint tenant can give notice to quit, it gives rise to the not uncommon problem of a perpetrator, once prevented from access to the property, ending the tenancy. This leaves the survivor wholly reliant on the good will of the landlord in granting a new tenancy. The only current means for preventing a notice to quit by the perpetrator is for the survivor to obtain an injunction to prevent the perpetrator serving notice (this mechanism is also open to the perpetrator to prevent the survivor serving notice. The injunction is a short term solution, and requires the survivor to obtain legal assistance very rapidly. The injunction is usually in preparation for an application for transfer of tenancy, but as noted above, the mechanisms for this are currently complex and limited, and need to be addressed.
 
A statutory requirement limiting the ability of one joint tenant to give notice in certain circumstances of domestic abuse would be a possibility, but there will be issues of evidencing the position to the landlord, such that the landlord would be confident in not accepting the notice to quit.
 
Question 27: Should a victim of domestic abuse be able to end a tenancy without the consent of the abuser or to continue the tenancy without the abuser?
 
Yes particularly, as noted in our response to question 26, the survivor can currently end a joint tenancy without the consent of the perpetrator (where the perpetrator is the other joint tenant), at least outside any fixed term of the contract.
 
However it is not possible for the survivor to simply continue on the joint tenancy without the perpetrator, as the perpetrator’s tenancy rights will continue as long as the joint tenancy. There are two possibilities here:
 
1. The joint tenancy is terminated and the landlord grants a new sole tenancy to the survivor. This is not ideal as it depends on the goodwill of the landlord and may see the survivor tenant losing some of the benefits accruing under the previous joint tenancy.
2. The tenancy is assigned by court order to the sole name of the survivor. We have addressed above the current limited mechanisms and circumstances through which this can occur. 
 
We call for a broader and more straightforward mechanism for the transfer of tenancy to the survivor in situations of domestic abuse where the survivor wishes to remain, and it is financially viable for them to do so. The requirements for this are set out in our response to question 25. 

Additionally, survivors living in shared accommodation with the perpetrator and third parties will be deterred from giving notice to quit due to concerns about the tenancies of the other parties. Provisions should allow the survivor to leave a joint tenancy where they wish to without disrupting the tenancies of the third parties, nor waiting for the end of a fixed-term contract. These provisions shall also allow for the return of the survivor’s deposit.
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